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The MAILING DA TE of this communication appears on the cover sheet with th correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )I3 Responsive to communication(s) filed on 10 April 2003 . 
2a)M This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
Disposition of Claims 

4) M Claim(s) 1-25 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) S Claim(s) 1-25 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

1 1) D The proposed drawing correction filed on is: a)D approved b)D disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) D The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§119 and 120 

13) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 

a)DAII b)D Some*c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2.D Certified copies of the priority documents have been received in Application No. . 



3.D Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) S Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 1 9(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been received. 

15) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121 . 

Attachment(s) 

1) □ Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-413) Paper No(s). . 

2) CH Notice of Draftsperson's Patent Drawing Review (PTO-948) 5) ED Notice of Informal Patent Application (PTO-152) 

3) □ Information Disclosure Statement(s) (PTO-1449) Paper No(s) . 6) □ Other: 



U.S. Patent and Trademark Office 
PTO-326 (Rev. 04-01) 
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DETAILED ACTION 



Action Summary 

Acknowledgement is made of the receipt of applicant's response and remarks, 
filed April 10, 2003. 

Claims 1-25 arc active in this action. 

Response to Arguments 
Applicant's arguments filed April 10, 2003, have been fully considered but they 
arc not persuasive. In response to applicant's argument that there is no suggestion to 
combine the references, the examiner recognizes that obviousness can only be 
established by combining or modifying the teachings of the prior art to produce the 
claimed invention where there is some teaching, suggestion, or motivation to do so 
found either in the references themselves or in the knowledge generally available to 
one of ordinary skill in the art. The rationale to modify or combine the prior art does 
not have to be expressly stated in the prior art; the rationale maybe expressly or 
impliedly contained in the prior art or it maybe reasoned from knowledge generally 
available to one of ordinary skill in the art, established scientific principles, or legal 
precedent established by prior case law. See In re Fine, 837 F.2d 1071, 5 
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USPQ2d 1596 (Fed. Or. 1988) and In re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. 
Or. 1992). See also InreKotzab, 217 F.3d 1365, 1370, 55 USPQ2d 1313, 1317 (Fed. 
Gr. 2000) (setting forth test for implicit teachings); In re Eli Lilly & Co., 902 F.2d 943, 
14 USPQ2d 1741 (Fed. Gr. 1990) (discussion of reliance on legal precedent); In re 
Nilssen, 851 F.2d 1401, 1403, 7 USPQ2d 1500, 1502 (Fed. Gr. 1988) (references do 
not have to explicitly suggest combining teachings). The reason or motivation to 
modify the reference may often suggest what the inventor has done, but for a 
different purpose or to solve a different problem. It is not necessary that the prior art 
suggest the combination to achieve the same advantage or result discovered by 
applicant. InreLwter, 458 F.2d 1013, 173 USPQ 560 (CCPA 1972) (discussed below); 
Inre Dillon, 919 F.2d 688, 16 USPQ2d 1897 (Fed. Gr. 1990), cert, denied, 500 U.S. 
904 (1991) (discussed below). Although Ex parte Levengood, 28 USPQ2d 1300, 1302 
(Bd. Pat. App. & Inter. 1993) states that obviousness cannot be established by 
combining references "without also providing evidence of the motivating force which 
would impel one skilled in the art to do what the patent applicant has done" 
(emphasis added), reading the quotation in context it is clear that while there must be 
motivation to make the claimed invention, there is no requirement that the prior art 
provide the same reason as the applicant to make the claimed invention. "[I]n 
considering the disclosure of a reference, it is proper to take into account not only 
specific teachings of the reference but also the inferences which one skilled in the art 
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would reasonably be expected to draw therefrom." In re Preda, 401 F.2d 825, 826, 
159 TJSPQ 342, 344 (CCPA 1968). In this case, applicant indicates that column 2, 
lines 61-63 of the cited prior art reference states that sunflower seed oil is preferably 
the only liquid ingredient of the medium. This may be true, however, it is the position 
of the examiner that this statement does not preclude the referenced composition 
from combining more than one or other liquid or oil ingredients. Accordingly, one of 
ordinary skill in the art would be motivated to combine the teachings of the cited 
references with the expectation of formulating a stabilized and shelf-stable mixture to 
be used in various product applications. 

The previous office action is reproduced below 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 
102 of this title, if the differences between the subject matter sought to be patented and the prior art are such that the 
subject matter as a whole would have been obvious at the time the invention was made to a person having ordinary 
- skill in the art to which said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

Claims 1-25 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Gehrman et al (US 4,518,696) in view of Desai et al (US 4,867,696). The claims are 
directed to a carrier for the delivery of a variety of ingestible substances. 
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Gehrman discloses a composition comprised of liquid suspensions of various 
species of Lactobacillus provided as a dispersion of cells in sunflower seeds (Abstract 
and column 1, lines 55-63). Some or all of the bacteria are potentially useful for 
probiotic administration to domestic animals (column 2, lines 7-15). Gehrman does 
not teach fish oil or antioxidants, however, Desai ( c 696) teaches a microemulsion 
comprised of fish oils such as sardine, tuna, cod and salmon (column 3, lines 28-32). 
Optional ingredients include conventional antioxidants, flavorings and colorings. 
Suitable antioxidants include d- alpha- tocopherol (column 5, lines 38-41). 

The cited prior art references do not teach applicant's claimed method, 
however, the act heating, mixing and cooling are not patentable characteristics. It is 
known by one skilled in the art that in order to combine components, one does so by 
mixing. 

One of ordinary skill in the art would be motivated to combine the teachings of 
the cited references with the expectation of formulating a stabilized and shelf-stable 
mixture to be used in various product applications. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension 
of time policy as set forth in 37 CFR 1.136(a). 
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A shortened statutory period for reply to this final action is set to expire 
THREE MONTHS from the mailing date of this action. In the event a first reply is 
filed within TWO MONTHS of the mailing date of this final action and the advisory 
action is not mailed until after the end of the THREE-MONTH shortened statutory 
period, then the shortened statutory period will expire on the date the advisory action 
is mailed, and any extension fee pursuant to 37 CFR 1.136(a) will be calculated from 
the mailing date of the advisory action. In no event, however, will the statutory 
period for reply expire later than SIX MONTHS from the mailing date of this final 
action. 

Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Charesse L. Evans whose telephone number is 
703-308- 6400. The examiner can normally be reached on Monday -Thursday 7:00a - 
4:30p; Alternating Fridays 7:00a - 3:30p. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Thurman K. Page can be reached on 703-308-2927. The fax phone 
numbers for the organization where this application or proceeding is assigned are 703- 
308-4556 for regular communications and 703-308-4556 for After Final 
communications. 
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Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is 703- 
308-1235. 



Charesse L. Evans 

Examiner 

Art Unit 1615 



July 25, 2003 



